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During the Joint Committee’s discussion of zoning reform for Accessory Dwelling Units (ADUs), 
several questions related to the owner-occupancy requirement were raised by Committee members, 
members of the public, and outside experts on ADU policy. This memo summarizes staff research 
into questions particularly related to enforcement of the requirement and the financing impacts on 
properties with ADUs.  
 
Mandating—and enforcing—“who” lives in a unit is a complex challenge 
Vermont statute enables, and Burlington’s zoning ordinance currently limits ADUs to owner-occupied 
single-family lots, and provides for flexibility for the owner to live in either the primary home or the 
ADU. If the property is no longer owner-occupied, the kitchen must be removed, and the space 
occupied by the ADU cannot be used to increase the number of unrelated adults living in the unit. 
Within some areas of the city in particular, these requirements are considered an important 
protection against properties being purchased by investors in order to create an ADU to house 
additional unrelated college students.  
 
While there are mechanisms available to the City to monitor compliance with these requirements, 
they are imperfect: 

 In the Burlington Comprehensive Development Ordinance (CDO), “Owner” is defined as “Any 
person, firm, partnership, association, joint venture, corporation or other entity or combination 
of entities who alone, jointly or severally with others hold(s) legal or equitable title to any real 
property,” 

o As such, nothing precludes students from being the legal owner(s) of a property and 
residing within it. 

 “Owner-Occupied” is defined as “…occupancy of premises by an owner for at least 50% of the 
year.” 

o Knowing whether a property is declared as the legal owner’s “homestead” only 
addresses part of the issue. Does the fact that there is no owner on premise the 
remainder of the year undermine the purpose of the requirement? 

 How do we monitor and measure actual occupancy? The enforcement process for 
occupancy is largely complaint-driven; to do otherwise would require additional resources to 
actively research and monitor compliance. 

 While regulating owner-occupancy for ADUs is enabled in Vermont statute, it is worth noting 
that some states have found that such a requirement is beyond the police powers of a 
municipality found in zoning, or have passed state laws specific to ADU’s which prohibits the 
regulation of owner-occupancy  (i.e. OR, CA, NY, NJ, FL, NC, ID, MA).  

 
Some have expressed an interest in increased monitoring at the time a property is sold in order for 
the City to proactively ensure future owners understand owner-occupancy restrictions—specifically, 
to ensure that investment property owners do not purchase these properties with the intention to 
build an ADU and rent both units. Currently, the Burlington CDO requires notice to be filed in the 
deed/land records that a property has an ADU. As such, it is the obligation of the title search to 
discover and inform the prospective buyer of any such limitations. While zoning permits and deed 
restrictions run with the land, property transfers are filed in the Land Records and with the Assessor’s 



 
 

Office—not the zoning or code enforcement offices. The City intends to replace its permitting 
software in the coming years, which may offer a more straightforward path to alerting code 
enforcement of changes in ownership, but today violations of owner-occupancy requirements are 
largely complaint driven. 
 
Finally, an important consideration has been shared regarding the requirement to remove an ADU if a 
property is no longer owner-occupied. As noted above, there is currently some flexibility in the CDO 
in terms of the amount of time an owner must reside in a unit to be considered owner-occupied. 
However, this requirement does not account for circumstances that may cause an owner to live off-
site for more than half the year, such as for sabbatical, military leave, placement in a long-term 
medical care facility, and other unforeseen circumstances. The City’s knowledge of an owner’s lack 
of occupancy due to these circumstances, and a process for an owner to demonstrate such a 
hardship is a challenge that the City will need to address if owner-occupancy continues to be a 
prerequisite for an ADU. At minimum, the ordinance should consider a process by which owners 
could receive waivers for such situations.  
 
Owner-Occupancy as a financing impediment 
Despite the level of interest in ADU’s, in most communities there are still relatively few that have 
actually been constructed. There are myriad challenges with funding ADUs, both direct and indirect. 
The Joint Committee heard extensive comments about zoning, building, and fire code requirements 
that contribute to the high cost of construction. In fact, many ADU resources note that just because 
ADUs are “small” does not mean they are inexpensive to build—particularly for detached ADUs. 
Additionally, public comments and literature note that there are limited financing methods available 
to an owner wishing to construct an ADU.  
 
The owner-occupancy requirement has been found to be problematic for the purchase, sale, or 
lending requirements of a property with an ADU in some communities. Eli Spevak, who is working 
with AARP on ADU policy and attended the Joint Committee meeting on October 15, provided letters 
from two lending institutions denying property owners’ requests to create an ADU. The denials cited 
concerns that the bank would not be able to comply with the owner-occupancy requirement if it 
repossessed the property and that it would limit potential buyers upon resale.  Further, some 
research suggests that conventional mortgages do not allow borrowers to include potential rental 
income generated from an ADU in the calculation of an applicant’s income. These restrictions are 
based on concerns about whether the unit is legal and the lack of comparable properties within a 
market to verify assumptions.  
 
The lack of comparable properties also affects how a property is appraised. Appraisal is viewed by 
some ADU researchers and advocates to be one of the biggest financial challenges all around for 
ADUs. Some argue that the lack of ADU construction is a result of dual issues: the cost of building a 
unit is prohibitive to most homeowners and investors are prohibited from building them. The resulting 
lack of comparable homes with ADU’s leads to uncertainty about how to value a property with an 
ADU, which has resulted in wildly different estimates of added value and methods for calculating 
income for a property with a unit. Some advocates argue that by eliminating the owner-occupancy 
requirement, more ADUs will be built, resulting in both a greater supply of housing within a 
community, and more comparable properties to overcome these appraisal challenges. 
 
Owner-Occupancy and property speculation 
While largely viewed positively, a few comments have been shared regarding whether ADU reform 
will lead to increased competition for single-family homes. In Burlington, approximately 80% of 
single-family properties are owner-occupied, and only about 1% of those have a permitted ADU 
today. The City’s 2019 Accessory Dwelling Units in Burlington report noted the following about 
properties with ADUs: 
 

“In considering the resale of homes with ADU’s, the City should monitor what, if any, long term affect 
ADU development has on the affordability of single-family homes. With only several ADU’s being 
built each year there is not a significant concern about the overdevelopment of ADU’s. Additionally, 



 
 

as many first-time home buyer and down payment assistance programs are structured to ensure the 
beneficiary is the primary occupant of a home, it is worth exploring whether these programs would 
permit an accessory unit and any associated rental income.”  

 
Responding to the concern that eliminating the requirement will drive property speculation by 
investors, Kol Peterson, author of Backyard Revolution, and one of the leading experts on ADUs, 
evaluated ADU development in Portland, OR since 2000. Portland, OR has not required owner-
occupancy for ADU’s in several decades. From 2000-2009, the city issued just 27 ADU permits per 
year (on average). It was not until 2015 and later that the market for ADU’s in Portland accelerated, 
with an average of 621 ADU permits issued each year from 2016-2018. To address concerns that the 
recent ADU boom was fueled by property speculation, Kol evaluated the permit data for the 
approximately 1,250 property owners that applied for an ADU permit in 2017 and 2018. He found that 
90% applied for a permit only once during that two-year timeframe, and were presumably “amateur 
homeowner developers.” Only 10% of the ADU’s were developed by a professional developer who 
built more than one ADU in a two-year span. Notably, the most “prolific applicant” applied for nine 
ADU permits—for ADUs which were integrated into the lower level of newly built single-family 
homes. 
 
Summary 
This information has been provided to address and answer the questions that have been raised on 
this issue for the Committee’s consideration. Eliminating the owner-occupancy requirement is one 
way that some communities have overcome challenges associated with funding, creating, and 
monitoring ADUs as noted above. Cities such as Portland, OR, have not had owner-occupancy 
requirements in more than 20 years, while others, such as Los Angeles, CA, have recently eliminated 
these requirements. Some communities have been required to eliminate the provision as a matter of 
state law, while others recognize that it is a critical barrier to the creation of more homes and easing 
their local housing crises. Often, eliminating the requirement for owner-occupancy is part of a larger 
package of ADU policy reforms. Combined with the fact that so few communities have built a critical 
mass of ADUs, it is nearly impossible to attribute changes in the number of ADUs created in a 
particular community to any individual policy lever.  
 


